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E.O. 11652 

TAGS: ETRD, MTN 

SUBJECT: DISPUTE SETTLEMENT 

REF: (A) GENEVA 8818; (B) GENEVA 8253 

1 . SUMMARY. "UNDERSTANDING” ON DISPUTE SETTLEMENT HAS 
REACHED CRUNCH POINT. GATT SECRETARIAT HAS CIRCULATED 
CONSENSUS TEXT WHICH ACCEPTED IN DRAFT, AS WORKING BASIS, 
BY KEY DCS AND LDCS EXCEPT EC. DESPITE MTN DEL SUPPORT 
FOR EARLIER EC EFFORT, LATTER DEL ENRAGED THAT SUCH 
SUPPORT NOW GIVEN TO NEW VERSION WHICH IS CLEARLY BETTER, 
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FROM U.S. VIEWPOINT, IN TERMS OF SUBSTANCE. EC DEL 
THREATENS TO HAVE ISSUE RAISED AT BRUSSELS-WASHINGTON 
LEVEL. END SUMMARY. 

2. EC-DRAFTED "UNDERSTANDING CONCERNING SETTLEMENT/ 
MANAGEMENT OF DISPUTES" (MTN/INF/27) GIVEN LUKEWARM 
RECEPTION BY 7-PLUS-7 GROUP JUNE 22. FYI: TEXT ROUGHLY 
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IDENTICAL TO DRAFT CIRCULATED INFORMALLY BY EC IN LATE 
APRIL, EXCEPT FOR SOME OF THE CHANGES AND ADDITIONS 
NECESSARY FOR IT TO BE ACCEPTABLE TO MTN DEL AS WORKING 
BASIS (REFTELS). COPY OF INF/27 HAND-CARRIED TO 
WASHINGTON JUNE 23 BY DORAL COOPER, STR. END FYI. 

3. DESPITE FACT THAT ITS AUTHORSHIP OF INF/27 OBVIOUS 
TO MOST 7-PLUS-7 PARTICIPANTS, EC (ADINOLFI) AT NO 
POINT ACKNOWLEDGED THIS AND DECLINED TO SPEAK FIRST, OR 
EVEN EARLY IN SESSION, ON IT. BRAZIL (AMB. MACIEL) AND 
CANADA (CLARK) INSTEAD OPENED WITH STRONG CRITICISM 
COVERING, INTER ALIA, SUBSTANTIVE POINTS ON WHICH EC HAD 
BEEN UNWILLING TO FULLY ACCOMMODATE U.S. CONCERNS. AS 
PREVIOUSLY AGREED WHEN EC MADE SOME KEY CHANGES, U.S. 
(MARK) SUPPORTED EC DRAFT AS WORKING BASIS. HOWEVER, 
SINCE SILENCE ON KEY POINTS FOLLOWING BRAZILIAN/CANADIAN 
CRITIQUE WOULD HAVE SIGNALLED U.S. CONCESSION TO EC 
THEREON, U.S. OBLIGED TO ADD THAT "GREATER CLARITY" 
NEEDED ON (A) DISPUTANTS' CLEAR RECOURSE TO REVIEW OF A 
CASE BY INDEPENDENT PANEL; (B) ASSURANCE OF PROMPTNESS, 
E.G., BY INCLUDING TARGET TIME LIMITS; AND (C) NATURE OF 
CONCILIATION FUNCTION IN PANEL PROCESS. U.S. ALSO 
STRESSED IMPORTANCE OF RELATED ELEMENTS WHICH NOT 
TREATED IN INF/27 (NOTIFICATION, CONSULTATIONS, SUR- 
VEILLANCE AND FOLLOW-UP) BUT WHICH WERE COVERED IN MTN 
DEL DISCUSSION DRAFT CIRCULATED INFORMALLY TO MOST DELS 
EARLIER IN SPRING. 
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4. FOLLOWING FURTHER CRITICISM BY SWITZERLAND (GERBER) 

AND SEVERAL LDCS, AND ONLY MODEST SUPPORT BY JAPAN 
(NOG AMI) AND AUSTRIA (SEGALLA), EC (ADINOLFI) FINALLY 
SPOKE ON INF/27 BUT CONTRARY TO PRIOR AGREEMENT WITH MTN 
DEL DID NOT RPT NOT "SUPPORT AS WORKING BASIS." INSTEAD, 

EC REFERRED TO TEXT AS "REFLECTING OUR THINKING" WHILE 
ADDING THAT "SOME POINTS NOT ENTIRELY SATISFACTORY". 
SUBSEQUENTLY BRAZIL AND CANADA ASKED SECRETARIAT TO 
PRODUCE NEW PAPER COMBINING OTHER DELS' VIEWS WITH INF/27. 

EC DID NOT OPPOSE, NOR DID U.S. 

5. DG LONG CONVENED INFORMAL GROUP OF 8 DC AND LDC DELS 
JUNE 28 TO EXCHANGE PRELIMINARY COMMENTS ON SECRETARIAT'S 
"COMPROMISE TEXT." EC AGAIN DECLINED TO SPEAK EARLY. 

BRAZIL, CANADA AND SWITZERLAND ENTHUSIASTICALLY WELCOMED 
SECRETARIAT TEXT AS "BREAKTHROUGH" ON SUBJECT AND 
ENDORSED IT AS AGREED WORKING TEXT. MOST SIGNIFICANTLY 
JAPAN (NOGAMI) OVERCAME LONG-STANDING RESISTANCE AND GAVE 
CAUTIOUS SUPPORT. U.S. REMINDED GROUP OF EARLIER SUPPORT 
FOR INF/27, NOTED THAT SHORTCOMINGS CITED BY U.S. IN 
7-PLUS-7 APPEARED TO HAVE BEEN LARGELY RESOLVED BY 
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SECRETARIAT, AND JOINED IN SUPPORT FOR TEXT AS REFINED 
WORKING BASIS. EC NEITHER SUPPORTED NOR OPPOSED, BUT 
CITED SEVERAL "PROBLEM AREAS" (IN PARTICULAR, POINTS OF 
GREATEST CONCERN TO U.S.). 

6. SECRETARIAT YESTERDAY CIRCULATED ITS "COMPROMISE 
TEXT" AS MTN/INF/29 (COPY TO BE HAND-CARRIED TO STR VIA 
NEXT WASHINGTON TRAVELLER.) TEXT WILL BE DISCUSSED IN 
7-PLUS-7 SESSION COVERING ALL FRAMEWORK TOPICS TODAY. 
EC'S ONLY REMAINING "ALLY" ON SUBJECT (NORDICS) INFORMED 
US THEY, TOO, ARE REASONABLY SATISFIED WITH SECRETARIAT 
VERSION. 

7. LUYTEN OF EC TELEPHONED AMBASSADOR MCDONALD JUNE 29 
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TO COMPLAIN OF MTN DEL ' TREACHERY'' IN SUPPORTING SECRE- 
TARIAT VERSION OVER EC’S EARLIER VERSION. LUYTEN WAS 
REMINDED THAT MTN DEL HAD INDEED SUPPORTED EC AT EARLIER 
STAGE AND SO HAD KEPT TO OUR AGREEMENT. WHEN OTHER DELS 
HAD CALLED FOR REVISION NEITHER U.S. NOR EC COULD OBJECT; 
RESULT REFLECTED PREDOMINANTLY EC DRAFTING, WITH CLEAR 
IMPROVEMENTS ON POINTS OF GREATEST CONCERN TO U.S. AND 
WITH GREATER APPARENT SUPPORT FROM OTHER DC AND LDC 
DELS. EC INSISTENCE THAT U.S. STICK TO LANGUAGE PUT 
FORWARD EARLIER WOULD MEAN, IN EFFECT, THAT U.S. SHOULD 
CARRY EC'S BATTLE AGAINST ENTIRE GROUP ON THE VERY POINTS 
THAT HAVE DIVIDED US. LUYTEN WAS NOT MOLLIFIED, AND 
THREATENED TO HAVE ISSUE RAISED BETWEEN HAFERKAMP AND 
AMB. STRAUSS. 
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8. COMMENT. IN PAST FOUR MONTHS, MAJOR DCS AND LDCS 
HAVE GRADUALLY CONVERGED ON ESSENTIAL ELEMENTS OF 
DISPUTE-SETTLEMENT REFORM PACKAGE. MILESTONE IN THAT 
PROCESS WAS EC’S CIRCULATION OF INF/27, WHICH IN EFFECT 
ESTABLISHED "LEAST COMMON DENOMINATOR" IN NEGOTIATIONS TO 
DATE. MTN DEL SUPPORTED EC TEXT AS WORKING BASIS, BUT 
NOT RPT NOT IN TERMS OF FINALLY-AGREED LANGUAGE. LATEST 
OUTBURST FROM EC CLEARLY IS A FUNCTION OF ITS ISOLATION 
VIS-A-VIS MAJORITY OF DC AND LDC DELS ON SUCH KEY ISSUES 
AS THE RIGHT TO INDEPENDENT REVIEW OF DISPUTES. AT THIS 
CRUCIAL POINT, WITH FAIRLY BROAD-BASED CONSENSUS AT LONG 
LAST BEGINNING TO MATERIALIZE ON DISPUTE SETTLEMENT, MTN 
DEL BELIEVES THAT ANY HIGHER-LEVEL EXCHANGES MAY BE VERY 
USEFUL-SINCE HAFERKAMP AND GUNDELACH HAVE ON OCCASION 
APPEARED MORE FORWARD THINKING ON THESE ISSUES THAN EC 
REPS IN GENEVA, WHO REMAIN OBSESSED WITH THEIR 
DIFFICULTIES IN RECENT DISPUTE CASES HERE (E.G., PANEL ON 
LEAD AND ZINC), AND APPARENTLY WOULD LIKE TO "FIX" SUCH 
PROBLEMS IN ADVANCE AND FOR ALL TIME. END COMMENT. 

8. DRAFTED BY MARK MCDONALD 
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